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The Court’s March 5, 2014 Order Re Motion to Extend Remand Schedule, Smelt Doc.
No. 1116; Salmonid Doc. No. 753 (“Order”), states that “within seven days of any ruling by the
Ninth Circuit in the Delta Smelt Consolidated Cases, the parties are directed to file a joint status
report outlining their respective positions on the impact of any such ruling on these consolidated
cases.” Order at 8. The Ninth Circuit issued its ruling in the Delta Smelt Consolidated Cases on
March 13, 2014. San Luis & Delta-Mendota Water Auth. v. Jewell, --F.3d--, 2014 WL 975130
(9th Cir., Mar. 13, 2014). Therefore, the parties respectfully submit this status report to outline
their respective positions on the impact of such ruling on the above-captioned consolidated cases.

l. Federal Defendants

Federal Defendants believe that the Ninth Circuit’s ruling in San Luis & Delta-Mendota
Water Authority v. Jewell, --F.3d--, 2014 WL 975130 (9th Cir., Mar. 13, 2014) has direct
implications for the remand of the U.S. Fish & Wildlife Service’s (“FWS”) 2008 delta smelt
biological opinion (*2008 BiOp”) that was ordered by the District Court. In particular, the Ninth
Circuit has ruled that the 2008 BiOp is lawful in all respects and “reverse[d] the district court’s
remand of the BiOp.” Id. at *9. The Ninth Circuit ordered that the matter be “remanded to the
district court for further proceedings consistent with this opinion.” Id. at *56.

Federal Defendants believe that the prudent course consistent with the Ninth Circuit’s
ruling is for this Court to stay any further remand of the 2008 BiOp to FWS, including the
Court’s March 5, 2014 Order and the requirement to submit interim joint status reports regarding
the Collaborative Science and Adaptive Management Process (“CSAMP”) insofar as it applies to
FWS. Notwithstanding any such stay of the remand of its BiOp, FWS intends to continue to
participate in CSAMP.

Because the appeals in the Consolidated Salmonid Cases have not yet been resolved by
the Ninth Circuit, Federal Defendants do not maintain that the remand of the National Marine
Fisheries Service’s (“NMFS”) BiOp or this Court’s March 5, 2014 Order must be stayed with
respect to NMFS at this time. Thus, NMFS intends to continue to adhere to the Court’s March 5
Order, including the requirement to submit interim joint status reports with regard to CSAMP.
However, Federal Defendants believe that the Ninth Circuit panel that hears the appeal in the
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Consolidated Salmonid Cases likely will be guided by the delta smelt ruling given the many
similarities of issues on appeal, and that such decision is likely to implicate the remand of
NMFS’ BiOp.

Federal Defendants recognize that the Ninth Circuit affirmed the District Court’s
judgment that the U.S. Bureau of Reclamation (“Reclamation”) failed to comply with the
National Environmental Policy Act (“NEPA”) prior to implementing FWS’ BiOp; however, the
duty to comply with NEPA lies with Reclamation, and does not implicate the District Court’s
remand of FWS’ BiOp. 2014 WL 975130 at *54 (Ninth Circuit stating that “[w]e recognize that
the preparation of an [Environmental Impact Statement (“EIS”)] will not alter Reclamation’s
obligations under the ESA.”). Reclamation will continue to comply with the Court’s March 5,
2014 Order, and intends to complete an EIS by December 1, 2015 as ordered by the District
Court.

Federal Defendants also recognize that one or more parties may seek further review of
the Ninth Circuit’s ruling; however such possibility does not justify continuation of the Court-
ordered remand of FWS’ 2008 BiOp, which has been found to be lawful in all respects by the
Ninth Circuit. Indeed, continuing the court-ordered remand of FWS’ BiOp would be contrary to
the Ninth Circuit’s reversal of the District Court’s remand to FWS and its remand instructions to
this Court to take action “consistent with” its opinion upholding that BiOp. Id. at *56. Federal
Defendants submit that this Court could address the potential for further review of the Ninth
Circuit’s ruling by taking an approach similar to that of its March 5, 2014 Order, namely by
ordering that the remand of the 2008 FWS BiOp be stayed and directing that, in the event that
there is further review of the Ninth Circuit’s order — either by the Ninth Circuit itself sitting en
banc, or by the Supreme Court — that the parties file a status report within 14 days of the
resolution of such review by those courts, outlining the parties’ respective positions on the

impact of any such ruling on these consolidated cases.
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I1. Defendant-Intervenors

Defendant-Intervenors Natural Resources Defense Council et al. believe that the Ninth
Circuit’s ruling has the following effects on this Court’s continuing oversight of the remands in
the Consolidated Delta Smelt Cases and the Consolidated Salmonid Cases:

With regard to the Consolidated Delta Smelt Cases, the Ninth Circuit upheld the 2008
Delta Smelt Biological Opinion (“BiOp”) in every respect in which the District Court had found
it legally flawed. The Ninth Circuit has concluded “that the FWS’s 2008 BiOp is adequately
supported by the record and not arbitrary and capricious,” Slip Op. at 53, and reversed the
district court’s remand of the biological opinion, Slip Op. at 42. Thus, there is no need for any
further remand of that BiOp to the U.S. Fish and Wildlife Service, and the Court’s order on
remand should be revised to eliminate that obligation. Under the Ninth Circuit’s ruling, the
Bureau of Reclamation continues to have a duty on remand to comply with NEPA regarding its
implementation of the BiOp’s Reasonable and Prudent Alternative actions. However, the Ninth
Circuit also concluded that “the preparation of an EIS will not alter Reclamation’s obligations
under the ESA.” Slip Op. at 149.

In addition, the Ninth Circuit’s opinion should result in termination of this Court’s
supervision of, and jurisdiction over, the CSAMP process as it relates to delta smelt and
implementation of the biological opinion by the U.S. Fish and Wildlife Service. This result is
compelled by the Ninth Circuit’s conclusion upholding the biological opinion and reversing the
remand of the biological opinion, as well the fact that the Ninth Circuit has specifically upheld
the elements of the Reasonable and Prudent Alternative that overlap with the CSAMP process,
namely fall outflow management (Fall X2) and Old and Middle River management and

entrainment of Delta smelt. See Slip Op. at 56, 91; Doc. 1116 at 2.
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Finally, the Ninth Circuit’s opinion affects the schedule for completion of Reclamation’s
obligations under NEPA. The parties and the Court established the existing schedule for
Reclamation to complete its NEPA review based on the deadline for the remanded smelt
biological opinion. See, e.g., Mem. Decision & Order re Mot. to Extend Remand Schedule at 1-
2 (ECF No. 1106, Consolidated Delta Smelt Cases) (“The final amended judgment in the
Consolidated Delta Smelt Cases requires the U.S. Bureau of Reclamation (“Reclamation”) and
the U.S. Fish and Wildlife Service (“FWS”) to complete a revised Biological Opinion (“BiOp”)
under the Endangered Species Act (“ESA”) regarding the impact of proposed operation of the
Central Valley Project (“CVP”) and State Water Project (“SWP”) on the threatened delta smelt,
as well as to conduct certain related analyses under the National Environmental Policy Act
(“NEPA”), by December 1, 2013.”). Because Reclamation no longer needs to complete the
NEPA analysis coterminous with the deadline for a remanded delta smelt biological opinion, it
can be extended if necessary.

With regard to the Consolidated Salmonid Cases, the remand of the Salmonid BiOp is
not directly affected by the Ninth Circuit’s ruling on the appeals of the Consolidated Delta Smelt
Cases. However, the Ninth Circuit continued the oral argument in the appeals of the
Consolidated Salmonid Cases from February 10, 2014 until the week of September 15, 2014 “in
light of the anticipated opinion” in the Consolidated Delta Smelt Cases. San Luis & Delta-
Mendota Water Auth. v. Locke, etc., Ninth Cir. Nos. 12-15144+, ECF No. 125 (Jan. 27, 2014).
Given the similarities of many of the issues on appeal in the Consolidated Salmonid Cases to
those in the Consolidated Delta Smelt Cases, which the Ninth Circuit appears tacitly to have
acknowledged with its continuance of the Salmonid oral argument in light of the anticipated
Smelt decision, the panel assigned to the Salmonid appeal can be expected to pay close attention
to the Ninth Circuit’s March 13 ruling.
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I11.  Oakdale Irrigation District, South San Joaquin Irrigation District and
Stockton East Water District

The Oakdale Irrigation District, South San Joaquin Irrigation District and Stockton East
Water District (“Stanislaus River Plaintiffs”) are not parties to the Consolidated Delta Smelt
Cases and have no view or opinion as to the impact of the Ninth Circuit’s opinion on the remand
of the 2008 BiOp. The Stanislaus River Plaintiffs are parties to the Consolidated Salmonid
Cases, and do not believe that the Ninth Circuit’s decision has any impact on the remand of the

NMFS’ Salmonid BiOp.

IV. Plaintiffs San Luis & Delta-Mendota Water Authority, Westlands Water
District, State Water Contractors, Kern County Water Agency, the Coalition
for a Sustainable Delta, Metropolitan Water District of Southern California,
Family Farm Alliance, Stewart & Jasper Orchards, Arroyo Farms LLC,
King Pistachio Orchard and Plaintiff-Intervenor California Department of
Water Resources

Plaintiffs San Luis & Delta-Mendota Water Authority, Westlands Water District, State
Water Contractors, Kern County Water Agency, the Coalition for a Sustainable Delta,
Metropolitan Water District of Southern California, Family Farm Alliance, Stewart & Jasper
Orchards, Arroyo Farms LLC, and King Pistachio Grove and Plaintiff-Intervenor California
Department of Water Resources (“Smelt Plaintiffs™) are currently evaluating the split decision of
the Ninth Circuit panel." Recognizing that one or more parties are likely to seek further review
of the decision and in light of the fact that Federal Rule of Appellate Procedure (“FRAP”) 41
governs the issuance of a mandate and provides that a mandate will not issue until — at the
earliest — seven days after the time to file a petition for rehearing expires, Smelt Plaintiffs
contend that the Court’s Order Re Motion to Extend Remand Schedule, Smelt Doc. No. 1116;
Salmonid Doc. No. 753 (March 5, 2014) (“Order”) should remain in effect at least until the
Ninth Circuit issues a mandate. During the interim period, Smelt Plaintiffs expect the
Collaborative Science and Adaptive Management Program (“CSAMP”) to continue, as

contemplated by the Court’s Order.

L1t is the view of Smelt Plaintiffs that, at this time, the Ninth Circuit’s decision does not affect the
Court’s Order with respect to the Consolidated Salmonid Cases.
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Smelt Plaintiffs respectfully request that this Court deny Federal Defendants’ request “to
stay any further remand of the 2008 BiOp to FWS, including the Court’s March 5, 2014 Order
and the requirement to submit interim joint status reports regarding the Collaborative Science
and Adaptive Management Process (‘CSAMP?) insofar as it applies to FWS.”? That request is
premature in light of the fact that a mandate has not been issued. See FRAP 41(c), 1988 Adv.
Comm. Notes (“A court of appeals’ judgment or order is not final until issuance of the mandate;
at that time the parties’ obligations become fixed.”). In a recent case, the Ninth Circuit affirmed
the plain language of the Rule and the Advisory Committee Notes, holding that no opinion
becomes final until the mandate issues and that the court of appeals may modify or revoke its
judgment sua sponte or by motion at any time prior to issuance of the mandate. NRDC v. County
of L.A., 725 F.3d 1194, 1203 (9th Cir. 2013) (citing Carver v. Lehman, 558 F.3d 869 (9th Cir.
2009) and United States v. Foumai, 910 F.2d 617 (9th Cir. 1990)). The court went on to hold
that until a mandate is issued, a judgment or opinion is not the law of the case. 725 F.3d at 1203
(citing Carver v. Lehman, 558 F.3d at 878). In light of the foregoing and the fact that the Ninth
Circuit has not issued a mandate, we urge this Court to decline the requests of Federal
Defendants and Defendant-Intervenors that it prematurely act or alter the status quo, including
the CSAMP, which was put in place at the request of Federal Defendants.

In lieu of Federal Defendants’ request, Smelt Plaintiffs propose that the parties submit a
joint status report to the Court within seven days of entry of the issuance of a mandate by the
Ninth Circuit, in the above-captioned Consolidated Delta Smelt Cases. In the intervening period,
Smelt Plaintiffs propose that, should any party wish to alter the status quo, such party may seek

to do so by noticed motion in accordance with applicable law.

2 Likewise, Smelt Plaintiffs request that this Court deny Defendant-Intervenor’s premature and
sweeping request.
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Dated: March 20, 2014

By:
Dated: March 20, 2014

By:
Dated: March 20, 2014

By:
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Respectfully submitted,

ROBERT G. DREHER

Acting Asst. Attorney General

United States Department of Justice
Environment & Natural Resources Division

/s/ Robert P. Williams
ROBERT P. WILLIAMS, Trial Attorney
Wildlife and Marine Resources Section

/s/ Bradley H. Oliphant
BRADLEY H. OLIPHANT, Trial Attorney
Wildlife and Marine Resources Section

Attorneys for Federal Defendants

KAMALA D. HARRIS
Attorney General of the State of California

/s/_Clifford T. Lee
CLIFFORD T. LEE
ALLISON GOLDSMITH
Deputies Attorney General
Attorneys for Plaintiff-Intervenor CALIFORNIA
DEPARTMENT OF WATER RESOURCES

AMELIA T. MINABERRIGARAI
Kern County Water Agency
NOSSAMAN LLP

/s/ Paul S. Weiland
PAUL S. WEILAND
ASHLEY REMILLARD
Attorneys for Plaintiffs
KERN COUNTY WATER AGENCY and
COALITION FOR A SUSTAINABLE DELTA
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Attorneys for Plaintiffs
WESTLANDS WATER DISTRICT
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Attorneys for Plaintiff
STATE WATER CONTRACTORS
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Attorneys for Plaintiff METROPOLITAN WATER
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Attorneys for Plaintiff
STOCKTON EAST WATER DISTRICT
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Attorneys for Plaintiffs
OAKDALE IRRIGATION DISTRICT and
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THE BRENDA DAVIS LAW GROUP

/s/_Brenda Davis
BRENDA W. DAVIS
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Attorneys for Plaintiff
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DIEPENBROCK ELKIN, LLP

500 Capitol Mall, Suite 2200
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MARTHA F. BAUER
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GEOFFREY M. WILLIAMSON
(Admitted Pro Hac Vice)
MARK J. MATHEWS
(Admitted Pro Hac Vice)
BROWNSTEIN HYATT FARBER
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410 17th Street, Suite 2200
Denver, CO 80202
Telephone:  (303) 223-1100
Facsimile: (303) 223-1111

Attorneys for Plaintiff
WESTLANDS WATER DISTRICT

DANIEL J. O'HANLON (SBN 122380)
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CERTIFICATE OF SERVICE

| hereby certify that on March 20, 2014, | filed a true and correct copy of the foregoing
document with the Court’s CM/ECF system, which will generate a Notice of Filing to all

attorneys of record, including the following:

Allison Ernestine Goldsmith  allison.goldsmith@doj.ca.gov

Anna K. Stimmel, anna.stimmel@usdoj.gov, efile_nrs.enrd@usdoj.gov

Arturo Jorge Gonzalez  agonzalez@mofo.com, eperez@mofo.com

Ashley Cheryl Remillard  aremillard@nossaman.com, ataylor@nossaman.com
Brandon Murray Middleton  bmiddleton@hthjlaw.com

Brenda Washington Davis  bdavis@bwdlawgroup.com, bwashingtondavis@sbcglobal.net,
jmorgan@bwdlawgroup.com
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